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Per  R.L. Negi, Judicial Member: 
 

The assessee has filed the present appeal against the order 

dated 24.05.2019 passed by Commissioner of Income Tax (Appeals)-

1, Chandigarh [for short ’the CIT(A)’] for the assessment year 2010-

11, vide which, the Ld. CIT(A) has dismissed the appeal filed by the 

assessee against the assessment order passed u/s 144 r.w.s. 147 of the 

Income Tax Act,  1961 [for short ’the Act’]. 

 

2.  Brief facts of the case emanating from the record and pleadings 

of the parties are that the AO issued notice u/s 148 of the Act to the 

appellant/assessee for initiating proceedings u/s 147 of the Act 
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against him on the ground that during the year relevant to the 

assessment year under consideration he being an employee of a Bank 

received salary amounting to Rs. 8,66,126/-,  however, did not file 

return of his income. No return was filed by the assessee in response 

to the notice u/s 148 of the Act.  Thereafter the AO issued notice u/s 

142(1) of the Act on 05.05.2017 and 15.11.2017. Since no response 

was received from the assessee, AO issued show cause notice along 

with notice u/s 142(1) of the Act,  directing the assessee to show 

cause on or before 28.11.2017 as to why the assessment should not be 

completed u/s 144 of the Act and the amount received should not be 

treated as his taxable income. The said notices were served by 

affixing the copies thereof. However, on the said date neither 

anybody attended nor any application for adjournment was received 

by the AO. The AO in order to afford one more opportunity in the 

interest of justice, adjourned the proceedings and issued letter to the 

assessee to appear on the next date fixed for hearing and furnish 

reply if any. Since no response was received, AO decided to proceed 

ex-parte and completed the assessment u/s 144 r.w.s.  147 of the Act 

on the basis of material available on record and determined the total 

income of the assessee at Rs.8,66,126/-,  treating the amount received 

by the assessee as his taxable income. 
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3. Aggrieved by the ex parte  assessment order passed by the AO, 

the assessee preferred an appeal before the Ld. CIT(A). The Ld.  

CIT(A) after hearing the assessee dismissed the appeal and confirmed 

the action of the AO. Against the said order,  the assessee is in appeal 

before this Tribunal.  

4.  The assessee has challenged the impugned order by raising the 

following grounds of appeal: - 

1.  That the Ld. Commissioner of Income Tax (Appeals) 

has erred in law as well as on facts in upholding the 

best judgment assessment made u/s 144 rw 147 of the 

Act without affording a proper opportunity of 

hearing which is  against ' 'the Principals of Natural 

Justice and as such the assessment framed is il legal, 

arbitrary and unjusti fied.  

 

2.  That the Ld. Commissioner of Income Tax (Appeals) 

has erred in upholding the reopening the assessment 

by issuance of notice u/s 148 in as much as there has 

been no escapement of income and as such the 

assessment framed is il legal,  arbitrary and 

unjustified.  

 

3.  Without prejudice to the above,  the Ld. 

Commissioner of Income Tax (Appeals) has erred in 

upholding the addition of Rs.  8,66,126/- for salary 

received from out of alleged undisclosed sources 

only for the reason that the assessee did not file  an 

application for additional evidence which is 

arbitrary and unjusti fied.  

 

4.  That the salary has been received from M/s Standard 

Chartered Bank as is evident from Form 26AS which 

is part of Income Tax Record on which the due taxes 

have also been deducted which fact has not been 

verified by the Assessing Officer showing total non-

application of  mind while framing best judgment 
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assessment and upholding of the same by 

Commissioner of Income Tax (Appeals) on technical 

grounds is arbitrary and unjustified.  

 

5.  That the order of  the Ld. Commissioner of Income 

Tax (Appeals) upholding the order passed under 

section 144/147 of the Act is erroneous,  arbitrary, 

opposed to law and facts of the case and is,  thus, 

untenable.   

 

5.    At the outset,  the Ld. counsel submitted the assessee does not 

want to press ground No 1 and 2 of the appeal,  therefore, the same 

may be dismissed as not pressed. In view of the submissions made by 

the Ld. Counsel,  we dismiss ground No. 1 & 2 of the appeal as not 

pressed.  

6.    Now the grievance of the assessee is that the Ld. CIT(A) has 

wrongly upheld the addition of Rs. 8,66,126/-made by the AO after 

rejecting the additional evidence produced during appellate 

proceeding for the reason that the assessee has not fi led an 

application under Rule 46A of the  Income Tax Rulers  (Rules ) for  

admission of additional evidence. The Ld. counsel further submitted 

that since the AO had passed the assessment order u/s 144 r.w.s.  147 

of the Act without hearing the assessee, the Ld. CIT(A) ought to have 

taken into consideration the documents produced by the assessee 

during the course of appellate proceedings. The Ld. counsel further 

submitted that the Ld. CIT(A) has only endorse the ex-parte  

assessment order passed by the AO without pointing out any cogent 
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reason for not considering the documents placed on record during the 

appellate proceedings. The Ld. counsel further submitted that as per 

Form 16, during the previous year the assessee received gross salary 

of Rs. 7,84,650/- and after taking benefit u/s 10 of the Act and 

deduction u/s 80C of the Act,  taxable income remained Rs. 6, 

41,700/- on which the M/s Standard Chartered Bank deducted tax at 

source amounting to Rs. 82,951/-.  Since, the assessee has already 

paid the tax the Ld. CIT(A) has wrongly affirmed the action of the 

AO.  

7 .   On the other  hand,  the  Ld.  Departmenta l  Representat ive 

support ing the  order  passed by the  Ld.  CIT(A) submit ted tha t  

s ince the assessee did  not  f i le  proper  applica t ion under  Rule 46,  

the Ld.  CIT(A) has  r ight ly  re jected the  request  o f the assessee for  

admiss ion of additional  evidence.  

8 .   We have cons idered the  r ival  submiss ions  of the par t ies  and 

perused the  mater ial  on record.  The main gr ievance of the 

appel lant /assessee i s  that  the Ld.  CIT(A) has  wrongly decl ined to  

admit  the  addi t ional  evidence which the  assessee  wanted to  rely  

dur ing the  appel late  proceedings .  Admit tedly ,  in  th is  case,  the AO 

has  passed the  assessment  order  u/s  144  of the  Act  and the 

assessee could nei ther  f i le  any document in  suppor t  of his  

content ion nor  argue  his  case personal ly  or  through  his  
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representa t ive.  Under  these ci rcumstances  the assessee had no 

opt ion  but  to  adduce  addit ional  evidence and plead h is  case before 

the appel late  au thor i ty .  Hence,  the  assessee requested the Ld.  

CIT(A)  to  admit  the addit ional  evidence.  Under  Rule 46A of the 

Rules ,  the CIT(A) has  jur isdic t ion to al low addit ional  evidence in  

the fol lowing c ircumstances :  

(a ) where  the AO has  re fused  to  admi t  ev idence,  which 

ought  to have  been admi t ted;  or  

(b ) where  the  appel lant  was  prevented  by  su f f ic ient  cause  

f rom producing  the  ev idence  which he  was ca l led upon  to 

produce  by  the AO; or  

(c )  where  the  appel lan t  was  prevented  by  su f f i c i ent  cause  

f rom producing  be fore  the  AO any  ev idence  which  is  

re levant  to any ground o f  appea l:  or   

(d )  where the  AO has  made  the  order  appealed  agains t  

wi thou t  giv ing  su f f i c i ent  oppor tuni ty  to  the  appel lant  to 

adduce  ev idence re levan t  to any  ground of  appeal .  

9.   In  the present  case,  s ince  the  assessment  order  had  been 

passed u/s  144 of the  Act ,  the assessee had no occas ion to  place 

on the  record the  re levant  evidence essent ial  for  the jus t  dec is ion 

of the  case.  Further ,  i t  is  not  apparent  from the assessment  order 

that  the  not ices  issued/sent  to  the  assessee were  served upon him 

and the despi te  the service  of  not ices ,  the assessee fai led to  

appear  before the  AO.  Under  these ci rcumstances ,  the  assessee 
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had no opt ion but  to  adduce  addit ional  evidence  before  the Ld.  

CIT(A).  Hence,  in our  considered view,  the  Ld.  CIT(A)  ought  to 

have admit ted the  addit ional  evidence which the assessee  intended 

to  adduce .  As  pointed out  by the Ld.  Counsel  the Ld.  CIT(A) has  

decl ined to  admit  the addi t ional  evidence only for  the  reason that  

the assessee  has  not  f i led an  appl ica t ion under  Rule  46.  We 

fur ther  not ice  tha t Ld.  CIT(A) has  no t  even discussed the na ture 

of ev idence  which the  assessee intended  to  place on record and i ts  

re levance in adjudicat ion of the issues  ra ised by the appel lant .   

10.  The Hon’b le  Supreme Court  in  the  case of Col lector  Land 

Acquis i t ion vs.  Mst .  Kati j i  & others  1987 SCR (2)  387  has  in ter  

al ia  held tha t when subs tant ia l  jus tice  and technical  

considerat ions  a re  pi t ted agains t  each other ,  the  cause  of 

subs tant ial  jus t ice deserves to be preferred.   

11.  In  view of the  facts  of the  case and the  ci rcumstances  under  

which the  Ld.  CIT(A) has  dismissed the appeal  of the  assessee  and 

the ra t io  la id  down by the  Hon’ble  Supreme Court  in  the  case 

re fer red above,  we hold tha t  the act ion of  the  Ld.  CIT(A) is  not  

sus ta inable  in  law.  Hence,  we are  of the cons idered view that  the 

assessee should ge t  an opportunity to  present  his  case before  the 

Ld .  CIT(A) on the bas is  of the addi t ional  evidence.  We therefore,  

set  as ide  the  impugned order  in  the interes t  of jus t ice  and send the 
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appeal  back to  the Ld.  CIT(A) for  deciding the issues  afresh afte r  

taking into  cons idera t ion the  addi t ional  evidence produced by  the 

assessee dur ing the  appel late  proceedings  and fur ther  a ffording a 

reasonable opportun ity  of  be ing heard to  the  appel lant /assessee.  

Accordingly,  we di rec t  the  assessee  to  appear  before  the Ld.  

CIT(A) and not to seek adjournments  on any fr ivolous  grounds .  

 In  the  resul t ,  the appeal  f i led by the assessee is  a l lowed for  

s ta t is t ica l purposes .   

  Order  pronounced on 30
t h

 June 2021.  

      Sd/-          Sd/ -  

  ( N.K. SAINI)       (R.L.NEGI) 

उपा�य
 /Vice President    �या�यकसद�य/ Judicial Member  

 

Dated : 30.06.2021 

“आर.के.” 

 

आदेशक ��त,ल-पअ.े-षत/ Copy of the order forwarded to : 

1. अपीलाथ�/ The Appellant   

2. ��यथ�/ The Respondent  

3. आयकरआयु/त/ CIT 

4. आयकरआयु/त (अपील)/ The CIT(A) 

5. -वभागीय��त�न2ध, आयकरअपील%यआ2धकरण, च4डीगढ़/ DR, ITAT, 

CHANDIGARH 

6. गाड�फाईल/ Guard File  

 

आदेशानसुार/ By order, 

सहायकपंजीकार/ Assistant Registrar 


